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- United States District Court, Northlern District of Illinois
Name of Assigned Jud : Sitting Judge if Oth
oeroMa;:stgrate J:d:: Ronald A. Guzman thn'lllgAs:l::ed Jud;:
CASE NUMBER 99 C 5023 DATE : 9/17/2002
CASE S.E.C. vs. BARZILAY et al
TITLE
[In the following box (a) indicate the party filing the motion, e.g., plaintiff, defendant, 3rd party plaintifY, and (b) state briefly the nature
MOTION: of lhc\vmotion being presented.]
DOCKET ENTRY:
(n O Filed motion of [ use listing in *Motion" box above.]
) 0 Brief in support of motion due
Q) O Answer brief to motion due . Reply to answer brief due
) O Ruling/Hearing on set for at
(5) a Status hearing[held/continued to] [set for/re-set fot] on set for at
©6._ 0O Pretrial conference[held/continued to] [set for/re-set for] on set for at
€)) a Trial[set for/re-setifor] on at
(8 a [Bench/Jury trial] [Hearmg] held/contmued fal . at ‘
(9 O This case is dlsnussed [mtlﬁmthout] prejudxce and w1thout costsﬂay/agreement/pursuant to]
O FRCP4(m) [JLocalRule4l.l [IFRCP4ila)(1) L[l FRCP41(2)(2).
a0 N [Other docket entry] Pursuant to Stipulation, ENTER ORDER OF DISMISSAL WITH

PREJUDICE AS TO DEFENDANT ERNEST SALGAN,

Pursuant to Consent and Stipulation Of defendant Garri Zhigun, ENTER FINAL JUDGMENT AGAINST

DEFENDANT. GARRI ZHIGUN.. -
5 - -r,? -
'i" F - ) p b
1) W [For firther detail sce order Httiched to the original minute order.]
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
)
UNITED STATES SECURITIES ) |
AND EXCHANGE COMMISSION, ; DOCKET 0
Plainti ) %
v o ; s9cses  SEP 4P i
)
KFIR BARZILAY, et al. )
, ¥ Judge Ronald Guzman
Defendants. )
)
D

CONSENT AND STIPULATION OF DEFENDANT GARRI ZHIGUN
A. Defendant Garri Zhigun (“Defendant Zhigun™):

L. Acknowledges receipt of the Complaint for Permanent Injunction
and Other Equitable Relief (“Complaint™) of Plaintiff Securities and
Exchange Commission (“Commission”) in this action and waives service
thereof, and admits the jurisdiction of this Court over him and over the
subject matter hereof;

2. Without admitting or denying the allegations of the Complaint,
except as to jurisdiction, which is admitted, hereby voluntarily consents to
the entry of the attached Final Judgment Against Defendant Garri Zhigun
(“Judgment™) without further notice;

3. Enters iﬁto this Consent and Stipulation (“Consent”) voluntarily

and acknowledges that no threats, offers, promises or inducements of any

23
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)

R

kind whatsoever have been made by the Commission or anyone else in

~ consideration of this Consent;
4 Waives any right that he may have to appeal from the Judgment;
5. Understands that the terms of the Judgment are enforceable
through contempt proceedings and that in any such proceeding, he may not
contest the validity of this Consent or the Judgment;
6.  Agrees that he will not oppose enforcement of the Judgment on the
ground that it fails to comply with Rule 65(d) of the Federal Rules of Civil
Procedure and waives any objections based thereon;

7. Agrees that he does not and will not oppose the validity of the

-~ -

attached Judgment on any jurisdictional ground;

8. Waives service upon him of the Judgment, agrees that the
Judgment may be presented by the Commission to the Court for signature
and entry without further notice, and agrees that the entry of the Judgment
by the Court and filing with the Clerk in the United States District Court
for the Northern District of Illinois, will constitute notice to him of the
terms and conditions of such Judgment;

9. Acknowledges and agrees that this proceeding and his Consent are
for the purposes of resolving this proceeding only, in conformity with the
provisions of 17 C.F.R. §202.5(f), and do not resolve, affect or preclude
any other proceeding which may be brought against him. Cpnsistent with

the provisions of 17 C.F.R. 202.5(f), Defendant Zhigun waives any claim
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of Double Jeopardy based upon the settlement of this proceeding,
including thg imposition of any remedy or civil penalty herein.

10.  Agrees that the Court shall retain jurisdiction of this matter for all
purposes;

11.  Understands and agrees to comply with the Commission’s policy
“not to permit a defendant or respondent to consent to a judgment or order
that imposes a sanction while denying the allegations in the complaint or
order for proceedings” (17 C.F.R. §202.5(¢)). In compliance with this
policy, Defeﬁdant Zhigun agrees: (i) not to take any action or to make or
permit to be made any public statement denying, directly or indirectly, any
allegation in the Complaint or creating the impression that the Complaint
is without factual basis; and (ii) that upon the filing of this Consent,
Defendant Zhigun hereby withdraws any papers filed in this action to the
extent that they deny any allegation in the Complaint. If Defendant
Zhigun breaches this agréement, the Commission may petition the Court
to vacate the Judgment and restore this case to its active docket. Nothing
in this provision affects Defendant Zhigun’s: (i) testimonial obligations; or
(ii) right to take legal or factual positions in litigation in which the
Commission is not a party; and

12. Hereby waives any rights under the Equal Access to Justice Act,
the Small Busines.s Regulatory Eﬁforcement Faimess Act of 1996 or any

other provision of law to pursue reimbursement of attorneys’ fees or other

fees, expenses or costs expended by Defendant Zhigun to defend against
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this action. For these purposes, Defendant Zhigun agrees that he is not the

prevailing party in this action since the parties have reached a good faith

settlement. | | |

B. Defendant Zhlgun acknowledges that the Court is not imposing a civil

penalty or requiring payment of any of the $26,792.22 in disgorgement and pre-judgment
interest thereon based on Defendant’s sworn representations in his statement of Financial
Condition dated‘July 24, 2002, and other documents submitted to the Commission.
Defendant Zhigun further consents that if at any time following the entry of the Judément
the Commission obtains information indicating that Defendant’s representations to the
Commission concerning his assets, income, liabilities, or net worth were fraudulent,
misleading, inaccurate, or incomplete in any material respect as of the time such
representations were made, the Commission may, at i‘ts sole discretion and ﬁvithout prior
notice to Defendant, petition the Court for an order requiring Defendant Zhigun to pay the
unpaid portion of the disgorgement, pre-judgment and post-judgment intefest thereon,
And the maximum civil penalty allowable under the law. In connection with any such
petition, the only issue shall be whether the financial information provided by Defendant
Zhigun was fraudulent, misleading, inaccurate, or incomplete in any material respect as of
the time such representations were made. In any such petition, the Commission may
move the Court to consider all available reinedjes, including, but not limited to, ordering
Defendant Zhigun to pay funds or assets, directing the forfeiture of any assets, or
sanctions for contémpt of the Judgment. The Commission may also request additional
discovery. Defendant may not, by way of a defense to such petition: (1) challenge the

validity of this Consent or the Judgment; (2) contest the allegations in the Complaint filed




Cése: 1:99-cv=95023 Document #: 128 Filed: 09/17/02 Page 6 of 12 PagelD #:485

by the Commission; (3) assert that payment of disgorgement, pre-judgment and post-
judgment interest or a civil penalty should not be ordered; (4) contest the .amount of
disgorgement and pre-judgment and post-judgment interest; (5) contest the imposition of
the maximum civil penalty allowable under the law; or (6) assert any defense to liability
or remedy, including, but not limited to, any statute of limitations defense.

C. Plaintiff and Defendant Zhigun agree that this Consent shall be
incorporated by reference into the Judgment with the same force and effect as if fully set
forth therein. |

D.  Plaintiff and Defendant Zhigun waive entry of findings of fact and

conclusions of law pursuant to Rule 52 of the Federal Rulgs of Civil Procedure.

Daied: ‘%/QA’Z——'

Sworn before me this ﬁm’
day of 002

SHE.DGNH.GOPSTEIN
y Commnpission expires:
mmo&«%
Dated: B l 71 / DZ_
Kathryn A. zka [r / /
Attomney fi

United States Secuntles and Exchange Commission
500 West Madison Street, Suite 1400

Chicago, IL 60661-2511

(312) 353-7390




Case: 1:99-cv;05023 Document #: 128 Filed: 09/17/02 Page 7 of 12 PagelD #:486

D

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
| )
UNITED STATES SECURITIES )
AND EXCHANGE COMMISSION, );
)
Plaintiff, ) SEP
V. ) 99 C 5023
)
KFIR BARZILAY, et al. ) Judge Ronald A. Guzman
‘ )
Defendants. )
)
)
)

FINAL JUDGMENT AGAINST DEFENDANT GARRI ZHIGUN

Plaintiff Securities and Exchange Commission (“Commission”) has filed a
Complaint for Permanent Injunctioﬁ and Other Equitable Relief (“Complaint”) in this
matter, and Defendant Garri Zthun (“Defendant Zhigun”) has, in his Consent and
Stipulation attached hereto a.nd incorporated herein, acknowledged receipt of the
Complaint, admitted the jurisdiction of this Court over him and over the subject matter
thereof, and without admiﬁing or denying the allegations of the Complaint, except as to
jurisdiction, and without trial, argument or adjudication of any facts or law herein,
consented to the entry of this Final Judgment Against Defendant Garri Zhigun
(“Judgment”). The Commission and Defendant Zhigun have waived the entry of findings
of fact and conclusions of law, as provided by Rule 52 of the Federal Rules of Civil
Procedure. The Court having jurisdiction over the parties and the subject matter hereof,

and being fully advised in the premises:

DOCKETED

2 32002
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L
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant
Zhigun pay disgorgement in the amount of $26,792.22, representing $18,349.75 as a
result of the conduct alleged in the Complaint, together with pre-judgment interest in the
amount of $8,442.47. Based upon Defendant’s swomn representations in his Statement of
Financial Condition dated July 24, 2002 and other documents submitted to the
Commission, payment of the disgorgement and pre-judgment interest thereon is waived,
contingent upon the accuracy and complgteness of his Statement of Financial Condition
and other documents submitted to the Commission.
I
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that based upon
Defendant’s sworn representations in his Statement of Financial Condiﬁon dated July 24,
2002, and other documents submitted to the Commission, the Court is not ordering him to
pay a civil penalty. The determination not to impose a civil penalty and to waive
payment of the disgorgement and pre-j udgment interest thereon is contingent upon the
accuracy and completeness of Defendant Zhigun’s Statement of Financial Condition and
other documents submitted to the Commission. If at any time following the entry of this
Judgment, the Commission obtains information indicating that Defendant Zhigun’s
representations to the Comunission concerning his assets, income, liabilities, or net worth
were fraudulent, misleading, inaccurate, or incomplete in any material respect as of the
time such representations were made, the Commission may, at its sole discretion and

without prior notice to Defendant, petition the Court for an order requiring Defendant
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Zhigun to pay the unpaid portion of the disgorgement, pre-judgment and post-judgment
interest thereon, and the maximum civil penalty allowable under the law. In connection
with any such petition, the only issue shall be whether the financial information provided
by Defendant Zhigun was fraudulent, misleading, inaccurate, or incomplete in any
material respect as of the time such representations were made. In any such petition, the
Commission may move the Court to consider all available remedies, including, but not
limited to, ordering Defendant Zhigun to pay funds or assets, directing the forfeiture of
any assets, or sanctions for contempt of this Judgment. The Commission may also
requ-est additional discovery. Defendant may not, by way of a defense to sﬁch petition:
(1) challenge the vajidity of the Consent or this Judgment; (2) contest the allegations in
the Complaint filed by the Commission; (3) assert that payment of disgorgement, pre-
judgment and post-judgment interest or a civil penalty should not be ordered; (4) contest
the amount of disgorgement and pre-judgment and post-judgment interest; (5) contest the
imposition of the maximum civil penalty allowable under the law; or (6) assert any
defense to liability or remedy, including, but not limited to, any statute of limitations
defense. ‘-

II.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the attached
Consent and Stipulation of Defendant Garri Zhigun be, and is hereby, incorporated herein

with the same force and effect as if fully set out herein.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this Court
grants leave to Defendant Zhigun to withdraw his answer to the Complaint and all other
pleadings and papers filed by him in this case, which are hereby withdrawn.

V.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this Court
shall retain jurisdiction of this matter for all purposes, including, but not limited to
entertaining any applications for additional relief, and implementing and enforcing this
Order. |

-VL

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that theré being no

just reason for delay, the Clerk of the Court is hereby directed to enter this Final

Judgment Against Defendant Garri Zhigun.

f
gONALD A.EGUZ' T

IT IS SO ORDERED.

United States District Co
Northern District of Tllinois.
Dated: 2[4274 o2
4
~
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
)
UNITED STATES SECURITIES )
AND EXCHANGE COMMISSION, )
)
Plaintiff, ) :
) No.99C 5023
V. ) .
) OCHETED
KFIR BARZILAY, et al. )
) Judge Ronald Guzman P 23 2
Defendants. )
)

STIPULATION AND ORDER OF DISMISSAL AS TO DEFENDANT ERNEST SALGAN

Pursuant to Rule 41(a)(1) of the Federal Rules of Civil Procedure, IT IS HEREBY
STIPULATED AND AGREED by and between the parties, through their undersigned counsel,
that:

1. All claims against Defendant Ernest Salgan in the above-captioned matter shall be
dismissed with prejudice, and accordingly may not be reasserted by the Commission against h1m

in any action or administrative proceeding.

2"
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2. Ernest Salgan waives any claim against the Securities and Exchange Commission

for his costs, expenses or attomeys’ fees incurred in defense of the claims alleged in the above-

captioned matter.

Guy L. Heinemann
Guy L. Heinemann, P.C.

and Exchange Commission 400 Park Avenue
175 West Jackson Blvd., Ste. 900 New York, New York 10022
Chicago, Illinois 60604 Counsel for Emest Salgan
Dated: September La 2002 Dated: September __, 2002

IT IS SO ORDERED.

Dated: 2//, 7/0 A

Honorable Ronald A.




